STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

M LWAUKEE POLI CE ASSCCI ATI ON,

Conpl ai nant,
: Case 352
VS. : No. 43651 MP-2323
: Deci sion No. 26354-A
THE CITY OF M LWAUKEE, a nuni ci pal
corporati on, BOARD OF FIRE AND PCLICE
COW SSIONERS for the Gty of MIwaukee :
and PH LI P ARREQLA, Chief of Police of
the Gty of MIwaukee,

Respondent s.

Appear ances:
M. Kenneth J. Miurray, with Ms. Laurie A Eggert on the brief, Adel man,

Adel man & Murray, S.C., Attorneys At Law, 1840 North Farwell, Suite
403, M Ilwaukee, Wsconsin 53202, appearing on behalf of the
M | waukee Police Associ ati on.

M. Thomas C. Goeldner, with Ms. Mary Rukavi na- Kuhnmuench on the brief,
Assistant Gty Attorney, Gty of MIwaukee, 800 Gty Hall, 200 East
Wells Street, MIwaukee, Wsconsin 53202-3551, appearing on behal f
of City of MIwaukee et. al.

FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

The M Iwaukee Police Association (MPA) filed a conplaint of prohibited
practice with the Wsconsin Enploynent Relations Commission (Conmi ssion) on
February 12, 1991, alleging that the Gty of MI|waukee, the Board of Fire and
Pol i ce Conmissioners and Philip Arreola (City et. al.) had conmtted prohibited
practices within the neaning of Secs. 111.70(3)(a)l, 2, 4 and 5, Stats. The
MPA, in a letter filed with the Commi ssion on February 14, 1990, requested a
hearing "within 40 days after the filing" of the conplaint. On March 12, 1990,
t he Conmi ssion appointed Richard B. MlLaughlin, a menber of its staff, to act
as an Examiner to nmake and issue Findings of Fact, Conclusions of Law and
Order, as provided in Sec. 111.70(4)(a), and Sec. 111.07, Stats. Hearing was
scheduled for March 22 and 23, 1990, in M waukee, Wsconsin. The March 22,
1990, hearing date was, with the parties' consent, converted to a pre-hearing
conference date, and the March 23, 1990, hearing was postponed. An i nfornal
pre-hearing conference was conducted in MIwaukee, Wsconsin on March 22, 1990.
A letter sunmmarizing that conference was issued to the parties on March 26,
1990. Formal hearing was rescheduled for My 22 and 23, 1990. Heari ng was
conducted in MIwaukee, Wsconsin on May 22, 1990. The My 23, 1990, hearing
was post poned. After efforts to informally resolve the nmatter proved
unsuccessful, further hearing was set for August 6 and 7, 1990. On July 13,
1990, the MPA anended the conplaint. The hearing was again postponed from
August 6 and 7, 1990, to August 29 and 30, 1990. Hearing was agai n postponed,
and was ultimately conducted in MIwaukee, Wsconsin, on Septenber 17 and 18,
1990. A transcript of the Septenmber 17 and 18, 1990, hearing was provided to
t he Conmi ssion on Cctober 15, 1990. A transcript of the My 22, 1990, hearing
was provided to the Comm ssion on Novenber 1, 1990. The parties established a
responsi ve briefing schedule, and the last of those briefs was filed with the
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Conmi ssi on on Septenber 23, 1991. In a letter to the parties dated Novenber

12, 1991,

st at ed:

Throughout the processing of (this) natter, the
possi bl e presence of issues of external |aw has been
touched upon. Before closing the evidentiary record, |
noted to each party the possibility that such issues
m ght require further argunment (See Transcript, Volune
11, at 184-185).

The Union has argued (See Transcript, Volune |, at 14)
that issues of external law nmay be relevant to the
interpretation of Article 64. I have noted, in ny
review of the record that Article 5, Section 1, of the
| abor agreement (Joint Exhibit 1) makes the Cty's
exerci se of its nmanagenent rights subject to "the | aws
of Wsconsin, ordinances of the Gty, Constitution of
the United States and Section 111.70 of the Wsconsin
Statutes.” | have not yet conpleted ny review of the
record and related research, but it would appear that
the interpretation of outside |aw rmay be necessary to
resol ve the issues posed by the conplaint.

I wite to determne if either of you w sh further
opportunity to submt citations of external law. Mre
specifically, | wite to determine if you wish to
suppl ement  your argument regarding what, if any,
precedent exists denbnstrating that the Gty either had
and reserved under Article 64 and/or Article 5, or
failed to have and reserve under those provisions, a
legal right, wunder state or federal law, to test
i ncunbent police officers on a standard of reasonable
suspi ci on i nstead of probable cause. |f such precedent
is irrelevant to a determnation of the matter, you
should feel free to say so. |If you do not wi sh to make
any further argunent, you should feel free to say so.

| wite this letter not to require such argunment, but
to determine if you wish that opportunity. If you do
not wish to submt such argument, | will proceed to
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conplete ny review of the record, and to issue a
deci si on. If you do wish to submt such argunent,
pl ease advi se ne as soon as possible.

In a letter received by the Conmi ssion on Novenber 21, 1991, Counsel for the
Cty advised me that both parties "have discussed your offer of allow ng us
both an opportunity to submt citations of relevant external |aw, and we have
agreed that this would be a worthwhile exercise." The parties sought, and were
granted, until February 28, 1992, to submit this argument. The Gty subnmitted
its argunment on February 24, 1992, and the MPA subnitted its argunment on
February 27, 1992. These subm ssions pronpted further argunent, the |ast of
which was filed with the Comm ssion on March 13, 1992.

FI NDI NGS OF FACT

1. The M | waukee Police Association, referred to below as the MPA, is
a | abor organization which maintains its offices at 1840 North Farwel|l Avenue,
Suite 400, M I waukee, Wsconsin 53202.

2. The Gty of MIlwaukee, referred to below as the Cty, is a
muni ci pal enployer which mintains its offices at 200 East Wlls Street,
M | waukee, W sconsin 53202.

3. The Gty has, in conformance with the laws of the State of
W sconsin, a Board of Fire and Police Conm ssioners, referred to below as the
FPC, which mintains its offices at 749 Wst State Street, M I waukee,
W sconsi n 53201.

4. The City enploys Philip Arreola as the Chief of its Police
Departnment, which nmaintains its offices at 749 Wst State Street, M| waukee,
W sconsin 53201.

5. The City and the MPA have been parties to a series of collective
bargai ning agreenents, including an agreenent in effect, by its ternms, from
January 1, 1987, through Decenber 31, 1988. That agreenent includes, anong its
provi sions, the foll ow ng:

ARTI CLE 5

MANAGEMENT RI GHTS

1. The Association recognizes the right of the
Cty, the Chief of Police and the Board of Fire
and Police Conmm ssioners to operate and nanage
their affairs in all respects in accordance with
the laws of Wsconsin, ordinances of the Gty,
Constitution of the United States and Section
111. 70 of the Wsconsin Statutes .

ARTI CLE 64
DRUG TESTI NG

If the Cty chooses to nmodify its current drug
testing practices, beyond that which is currently in
ef fect, the parties will engage in collective
bargaining as to those aspects of the nodification
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which are primarily related to wages, hours and

conditions of enploynent. In the event that the
parties are unable to arrive at an agreenent, those
matters still in dispute will be submitted to final and

binding arbitration before an arbitrator selected by
the parties from a list provided by the Wsconsin
Enpl oynment Rel ati ons Conmi ssi on.

Article 64 first appeared in the parties' 1987-88 agreenent. Appendix D of the
1987-88 agreenent is a letter, dated Novenber 13, 1987, from Janes F.
Bl umenberg, Executive Director of the FPC to Bill Krueger, then President of
the MPA. That letter states:

The FPC designates the Gty Labor Negotiator as
its representative in collective bargaining matters.
The FPC will abide by the terns of the |abor agreenent
that the Gty Labor Negotiator negotiates with the MPA

The parties' collective bargaining agreement for 1989-90 did not make any
changes to the | anguage of Article 64. The 1989-90 agreenent also continued in
effect the Novenber 13, 1987, letter set forth in the 1987-88 agreenent as
Appendi x D.

6. The MPA believes it first proposed the |anguage of Article 64 and
the Gty believes it first proposed the |anguage of Article 64. During the
collective bargaining for a 1987-88 contract, James Ceissner, the Cty's then
i ncunbent Labor Negotiator, served as the Cty's Chief Spokesman. Kr ueger
served as the MPA's. The minutes naintained by the Gty's Division of Labor
for the August 31, 1987, negotiations session detail the parties' conflicting
positions on a provision regarding drug testing thus:

M. Krueger stated that the Union's position on
#77, Drug Testing, is that drug testing should be
bargained with the Union. The Union objects to the FPC
setting up a program outside of collective bargaining.
M. Krueger stated that the MPA is definitely opposed
to random testing. He stated that the MPA is wlling
to go to an expedited arbitration proceeding in order
to be sure that a rule can be made in a tinmely manner.
M. GCeissner responded that neetings with the FPC had
been held, that the MPAis invited and didn't choose to
attend to even to informitself on the processes being
cont enpl at ed. The Gty does not believe that all of
the issues regarding drug testing have to be bargai ned.

M. GCeissner asked if the Union objects to
testing for cause when the City has a reasonable
suspicion that the enployee is under the influence of
drugs or alcohol. M. Mirray stated that the MPA wants
a higher standard than reasonabl e suspicion. The MPA
wants the Gty to have to neet a probable cause
standard. In addition, the MPA wants to have a Union
steward on the scene to corroborate the behavior of the
enpl oyee which is giving rise to the City's decision to
test the enpl oyee.

- 4-
No. 26354- A



M. Geissner asked if the Union could go along
with testing prior to sensitive assignments, such as
the narc squad. M. Mirray responded that the MPA is
opposed. M. GCeissner asked if they were in agreenent
that the enployee should be tested at the end of the
assi gnnent s. M. Mrray said they were opposed.
M. Krueger stated that the Union has a mmjor problem
with the Chief's position that anyone caught wusing
illegal drugs will be disciplined or term nated.

Simlar mnutes for the Septenber 2, 1987, session detail the point thus:

The Cty and the Union are unable to agree on
#77, Drug Testing because the Union wi shes to bring it
to the bargaining table with a provision for expedited
arbitration if no agreenent is reached. M. Ceissner
stated that the Cty has not yet devel oped a policy on
drug testing. The City will bargain whatever needs to
be bargai ned on that policy after it is devel oped.

In a nediation session conducted by an interest arbitrator on March 23, 1988,
the parties reached a tentative agreement on the I|anguage which would
eventually be inserted into the collective bargaining agreenent as Article 64.
The parties executed their 1987-88 collective bargai ni ng agreenent on Decenber
21, 1988.

7. For at least the past thirty-seven years, the Cty has required
police officers it believed were acting under the influence of alcohol to
submit to a test to determine the presence of alcohol in the officer's system
For the bulk of that thirty-seven year period, the Cty used a urinalysis test
to determ ne the presence and anount of alcohol in an officer's system For
roughly the past three years, the Cty has used an intoxilyzer to nmmke such
tests. The Gty has not had any witten policy governing the standard
appropriate for ordering such a test or governing the testing protocol. In
August of 1987, the City ordered a police officer to submit to a urinalysis to
test for the presence of illegal drugs. This was the first test for such
substances ordered by the Cty. In Septenber of 1988, the Gty ordered Oficer
James L. Wllians, Jr., to submit a urine sanple to permt the City to test

that sanple for the presence in his system of illegal drugs. The City
ultimately disciplined WIlians based on the positive result obtained fromthat
test. In Cctober of 1988, the City ordered Oficer WIlliam Landrumto subnit a
urine sanple to permt the Cty to test that sanple for the presence in his
system of illegal drugs. The Gty ultimately disciplined Landrum based on the
positive result obtained from that test. In May of 1989, the Cty ordered
Oficer LaRon @over to submt to an intoxilyzer test of his breath. d over

refused to submt to the test. The Cty then ordered dover to submit a urine
sanple to permit the Gty to test that sanple for the presence in his system of
illegal drugs. dover refused to provide such a sanple. The City disciplined
him for not conmplying with those orders. Each of the drug tests noted above
was ordered by the Gty after the Division of Internal Affairs becane convi nced
there was sufficient evidence to create a reasonable suspicion that the
i ndi vidual officer was under the influence of a controlled substance. Before
admnistering the first such test in August of 1987, Wlter Franklin, the
Cty's Deputy Inspector of the Division of Internal Affairs, sought the advice
of the Gity's Legal Departnent and of the Assistant Chief of Police regarding
whet her or not reasonabl e suspicion existed to justify the test.

8. At various points in 1985 and 1986, the GCty's Personnel
Department, Legal Departnent, Fire Department, FPC and City Service Conmi ssion
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were considering the advisability of adopting a formal drug screening program
for enployes. James P. Springer, then Personnel Director for the Gty, issued
the following letter, dated Decenber 23, 1986, to "All Gty Department and DPW
Bur eau Heads":

At its neeting of Decenber 17, 1986, the Board
of City Service Conmm ssioners directed that all genera
Cty departnments and DPW bureaus be surveyed to
determne the extent of drug related performance
pr obl ens. Your input is requested to assist the
Conmi ssion in determining the need to establish a drug
testing program for Gty enployees on a "probable
cause" basis. The Commission is especially interested
in your views regarding the follow ng areas:

1. Your observations regarding the degree of drug
rel ated enployee performance problens existing
i n your agency.

2. Is there any significant concentration of drug
related performance problenms anmong types of
enpl oyees such as office enployees, field
enpl oyees or equi pnent operators?

3. Do you feel that the existing disciplinary and
Enpl oyee Assistance Program procedures are
adequate for dealing with drug related enployee
per f or mance probl ens?

4. If you do not believe that existing disciplinary
and EAP measures are adequate, could they be
nodified sufficiently to deal adequately wth
drug-rel ated enpl oyee per f or mance pr obl ens
Wi t hout inposing drug testing? How?

5. Do you believe that a program of drug testing on
a "probable cause" basis would be essential in
controlling drug related enployee perfornmance
pr obl ens?

Pl ease make  your responses avai l abl e by
January 7, 1987 so that they may be included in a
report to the Conm ssion.

Bl umenberg responded, for the FPC, in a letter dated January 5, 1987, which
states:

Your nenorandum of Decenber 23, 1986, sought a

response to five questions. On behalf of this

departnent, | would respond as foll ows.

1. I have identified no drug-related enployee
performance problens in this departnent.

2. Drug-related performance problenms based wupon
functional assignnment within this departnment do
not exist.

3. The exi sting di sciplinary and Enpl oyee
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Assi stance Program procedures appear to be
adequate to deal wth potential drug-related
enpl oyee performance probl ens.

4, See No. 3 above.

5. I  would suggest that the "probable cause"
standard is too high; and that reasonable
suspi ci on, based on specific facts and rational
inference drawn from those specific acts that
conclude drug abuse is apparent, is perhaps the
better standard.

Personally, | would support an enployee drug
testing programto address the problemwithin the work
environment, provided it adequately addressed |egal,
et hical and technical considerations.

The FPC issued a "POLICY STATEMENT" headed "DRUG TESTI NG PROGRAM' and dated
March 26, 1987. That policy statenment included the follow ng provision:

Applicants for the position of Police Oficer,
Police Aide, Firefighter, Paranmedic, and other entry-
| evel positions as the Conm ssion may designate, shall
be routinely tested for drug or narcotic usage as part

of their pre-enploynment nedical exam nation. Ref usal
to take the test or test results reporting a presence
of illegal drugs or narcotics or the use of non-

prescription drugs shall be the basis of discontinuing
an applicant in the selection process. The results of
drug test on applicants shall be kept confidential, and
the results wll be divulged only on a need-to-know
basi s.

This policy statement did not apply to incunbent Police COficers. The FPC
established an Ad Hoc Committee On Substance Abuse (the Conmittee). In a
letter to Krueger dated June 4, 1987, Blunenberg detailed the mssion of the
Conmittee and invited the MPA to participate. That letter reads thus:

The Fire and Police Comm ssion has a strong and
continuing interest in police and fire enployee safety
in the workplace, enployee wellness, productivity, and
mai nt enance of high noral standards not to becone
involved with illegal chem cal substances that alter
the ability to perform assigned duties effectively.
Police Chief Ziarnik has described substance abuse as
pervasive in our society and a social problemthat nust
be resol ved.

The use, abuse or possession of controlled
substances as it my affect our nenbers and the
wor kpl ace nust be addressed. The integrity of our
public safety departnments is paranount. The Fire and
Police Commssion is conmitted to do whatever is
necessary to preserve the integrity of our departnents,
the wellness of our nmenbers and to establish standards
and procedures that will nake all our menbers proud of
their profession and invoke the confidence and
credibility of the citizenry they serve.
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The Fire and Police Comm ssion, on Muy 21, 1987,
determined that this serious matter can effectively be
addressed by the creation of an ad hoc committee whose
purpose would be to study all relevant aspects of the
probl em and report back to the Comm ssion periodically,
with recomrendations for future Comm ssion action.
This committee is intended to be broad-based, draw ng
on numerous disciplines and be a joint nmanagement/uni on
appr oach. Each entity on the committee shall have on
representative.

On behalf of the Fire and Police Comm ssion, |
extend to you, or your designee, an invitation to be a
menber of this commttee. Wuld you kindly advise mne
relative to your availability to serve. The committee
will nmeet periodically and remain in effect until the
Conmmi ssion determnes that its work is concluded. The
first meeting is scheduled for June 22, 1987 .

The invited representation on this committee
consists of two Fire and Police Comm ssion nmenbers,
Chiefs of the Police and Fire Departnments, the
M | waukee Police Supervisors' Organi zati on, Chi ef
Oficers' Association--Fire Departrment, the MIwaukee
Police Association, the MIlwaukee Professional Fire
Fighters' Association, City Attorney's Ofice, Labor
Negotiator, a P.QS. T. representative, and the Gty's
Enpl oyee Assi st ance Program Speci al i st.

Conmi ssion Chairman Core has stated that this
conmttee offers an opportunity "to cone together to
determine the shape of our response to what is
obviously a problem affecting the police and fire
departnents." The intent in creating this committee is
to set aside institutional and systematic barriers by
nmel di ng our best thinking to manage this issue. This
is a matter that nerits this unique approach and an
issue we all need to conme together on to the greatest
extent possible for the good of our professions. I
stress that the committee's approach is a positive one,
not a negative challengi ng approach; a problemsol ving
approach, not a probl emcreating approach.

W rnust recognize that there are contractual

ri ghts involved. Appropriate menbers are invited to
identify what they perceive to be mandatory subjects of
coll ective bargaining. Those concerns rmust be

effectively merged with the work of the committee. The
goal, of course, is to reach accord in any devel oped
reconmendat i ons. Qur commitment to service and to
departnent menbers merit a united effort.

Krueger responded in a letter to Blunenberg dated June 18, 1987, which reads
t hus:

This is in response to your communication dated
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6/ 4/87 regarding the ad hoc conmittee to study drug
use/ abuse within the protective services.

Wiile this matter concerns all of us, it is the
opi ni on of the Executive Board of the MIwaukee Police
Association that those items to be discussed, in view
of the make up of the committee, are best left to the
bargai ning process. As | amsure you are aware, we are
currently 1in contract negotiations wth the City
represented by nany of those selected to participate on
this committee.

W would urge instead, that M. Geissner, the
Cty Labor Negotiator be instructed to bring this
subject to the proper place in the form of contract
negoti ati ons.

Because of the aforenentioned, and on behal f of
the Executive Board, | respectfully decline your
invitation to participate.

The Committee first nmet on June 22, 1987. Conmittee neetings were open to the
publi c. Bl unenberg prepared a proposed policy statement to be considered by
the Conmttee at its August 24, 1987, neeting, regarding drug testing. That
policy statenment included the follow ng provision:

4. Wien reasonable suspicion, based on objective
standards, exists to indicate that an enployee
is using or is under the influence of controlled
substances in the workplace, a substance abuse
drug screening test may be conduct ed.

The August 24, 1987, neeting included the following discussion of item 4
between Bl unenberg and Robert J. Ziarnik, then Chief of the Cty Police
Department :

BLUVENBERG - Going to nunber 4, "Wen reasonable
suspi cion, based on objective standards, exists to
indicate that an enployee is using or is under the
i nfluence of controlled substances in the workplace, a
subst ance abuse drug screening test may be conducted."
And that is, that nearly describes what's in existence
t oday.

ZI ARNIK - W have it now.
BLUVENBERG - Yes.
ZI ARNI K - Probabl e cause.

BLUVENBERG - Sure. Right. That sort of exists, states
what's existing today .

A revision of this policy statenent was considered by the Conmttee at its
Cctober 22, 1987, neeting. Item4 of that statement reads thus:

4. Wien reasonable suspicion, based on objective
standards, exists to indicate that an enployee
is using or is under the influence of a drug
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which is inpairing the ability to performtheir
job, a substance abuse drug screen test may be
conduct ed.

The FPC has continued, from 1987 through the present, to research and consider
issues relating to the inplenentation of a drug screening policy including the
possibility of randomtesting of incunbent Police Oficers.

9. In a letter to Arreola dated Decenber 27, 1989, Bl unenberg stated
the foll ow ng:

Pl ease find enclosed a "Notice of Meeting." I
ask your consideration in approving distribution of
this notice to all work locations in your departnent.
| believe it appropriate that we inform all enployees

about the subject matter of this neeting. You will
receive a separate letter from me concerning this
matter.

I wish to highlight that the Board invites your
advi senent regarding how other departments operate
their random testing prograns and your recomendati ons
on the type of program you would like to see
establ i shed for your departnent.

The "Notice of Meeting" referred to in this letter reads thus:

NOTI CE OF MEETI NG

The Fire and Police Commission announced on
Decenber 21, consistent with the recommendation of its
Policy Committee, that a neeting of the Board will be
conducted on January 4, 1990, imediately foll owing the
Regul ar Meeti ng. The purpose of the neeting is to
receive input fromall interested and effected entities
and persons concerni ng expansi on of the substance abuse
testing program to provide for random testing of
enpl oyees.

The question posed is, what should the Fire and
Pol i ce Comm ssion consider in devel oping and adopting a
random substance testing progranf All parties are
invited to present reconmendations on a program to be
devel oped and i npl enent ed.

There was an expression of concern raised by a
union representative that their input statements in
this setting would preclude their ability to function
in the collective bargaining arena. W encourage those
hol ding these concerns to contact the Gty Labor
Negotiator and seek a suitable resolution of this
concern.

This notice, referred to below as the Notice, was sent to, anobng others, the
MPA and the League of Martin (an organi zati on whose nenbers are black Police

Oficers in the Gty's Police Departnent). In addition, supervisors read the
Notice to MPA represented officers at roll call, and the Gty posted the Notice
on departnental bulletin boards throughout the Police Departnent. Such

notification is not routinely done regardi ng FPC neeti ngs.
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10. On February 12, 1990, Arreola issued MEMO 90-109, to "ALL
DEPARTMENT MEMBERS' regarding "CURRENT DEPARTMENTAL DRUG ALCOHOL TESTI NG
POLICY". That neno reads thus:

Al Departnent nenbers are to take notice and be
cogni zant of the fact that current Department policy
requires a nenber to subnmit to a drug and/or al cohol
test whenever two or nore supervisors observing the
nmenber have a reasonabl e suspicion to believe that the

menber is:
(1) Using illegal drugs/controlled substances;
2 Illegally usi ng drugs/controll ed
subst ances; or
(3) In violation of Depart nent al Rule 4

Sections 18 or 19 (Sections proscribing
on-duty consunption of intoxicating |iquor
and/ or f er ment ed mal t bever ages and

proscri bi ng t he menber from bei ng
intoxi cated as a result of consunption of
i ntoxicating |'i quor and/ or ferment ed

beverages while on-duty or off-duty).

Positive test results shall constitute for discipline,
which may result in discharge. A nenber's refusal to
submit to a drug and/or al cohol test when ordered to do
so by a supervisor shall constitute grounds for
di sci pline, which may include di scharge.

The term "drug test" as used herein neans the
testing procedure established by the Fire and Police
Conmi ssi on. The term "alcohol test" as used herein
neans br eat hal yzer/ bl ood test/urinalysis testing
procedures established by the Departnent.

11. The Police Departnent has, since at |east Novenber 5, 1981,
mai ntai ned Rule 4, Section 18, which was approved by the FPC and reads thus:

Menbers of the Departnent shall not drink any kind of
intoxicating liquor and/or fernmented nalt beverages
when on duty; nor shall any menber of the police force,
at any time when in uniform except in the performance
of duty, enter any place in which intoxicating |iquor
and/or fermented malt beverages are furnished; nor
shall any nmenber of the police force when not in
uniform or any enployee, at any time, frequent,
patronize, or loiter in any place where intoxicating
liquor and/or fernented nalt beverages are illegally
sold or furnished, except in the performance of duty.

The Police Departnment has, since at |east Cctober 1, 1980, nmaintained Rule 4,
Section 100, which was approved by the FPC and reads thus:

Any menber of the Department may be ordered to submit
to a nedical exam nation, at any tine, to determ ne
whether or not any such is fit, physically and
nental ly, for the proper perfornance of duties.
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In Oder No. 9490, dated January 30, 1987, Robert J. Ziarnik, then City Police
Chi ef, published the follow ng amendnent to Section 18 of Rule 9:

Section 18 of Rule 9, of the Rules and
Regul ations is hereby anended to read as foll ows:

SECTI ON 18. Wen a menber of the Police Force is off
duty and in public within the Gty of MIwaukee, it is
declared policy that consunption of alcohol and/or
ot her character i nfl uenci ng subst ances is not
conpatible with the performance of an officer's duty,
and that such consunption while arnmed is contrary to
the public good. No nmenber of the force shall consune
any intoxicating beverage or ingest other substances
which could inpair conduct while on duty without
approval of the Chief of Police. While off duty,
of ficers have the option to carry weapons as approved
by Departnent Rule as set forth below. This option is

to be exercised with the utnost discretion. Any
officer who exercises his/her option to carry any
firearm while off duty shall nei t her consune

i ntoxi cating beverages nor ingest other drug/chem cal
substances which tend to inpair the control of one's
conduct. For purpose of this rule, officer is defined
as any sworn personnel with arrest powers.

12. The City has not chosen to nodify its current drug testing
practices beyond those in effect prior to the negotiation of Article 64. The
February 12, 1990, neno noted in Finding of Fact 10, states a standard no
broader than that in effect prior to the negotiation of Article 64. The
standard, at all tines relevant to this proceeding, for conpelling a drug test
of an individual officer whomtwo or nore supervisors observe and believe to be
acting under the influence of alcohol or a controlled substance is reasonable
suspi ci on.

13. The Notice sought to engage police officers in bargaining
individually with the Gty.

CONCLUSI ONS OF LAW

1. The Gty is a "Minicipal enployer” within the neaning of Sec.
111.70(1)(j), Stats.

2. The MPA is a "Labor organization" within the neaning of Sec.
111.70(1)(h), Stats.

3. The City has not, through the FPC or Arreola or in any other
manner, chosen to nodify its current drug testing practices beyond those in
effect prior to the negotiation of Article 64. The Cty's conpulsion of a drug
test of an individual officer based on a reasonable suspicion that the officer
was acting under the influence of alcohol or of illicit drugs, where that
suspicion is based on the observations of two or nore supervisors of the
behavior of the individual officer, did not violate Article 64 or Secs.
111.70(3)(a)1l, 2, 4 or 5, Stats.

4. The City, through the dissemnation and the substance of the
Notice, has sought to bargain directly with individual enployes represented by
the MPA in violation of Secs. 111.70(3)(a)l, 4, and 5, Stats. This isolated
i nstance does not constitute interference with the adnministration of the MPA in
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violation of Sec. 111.70(3)(a)2, Stats.
ORDER 1/

1. Those portions of the conplaint, as amended, alleging that the
Respondents violated Secs. 111.70(3)(a)l, 2, 4 or 5, Stats., based on the
conpulsion of a drug test from an individual officer who the Cty had a
reasonabl e suspicion to believe, as described in Conclusion of Law 3 above, was

reporting for duty acting under the influence of alcohol or illicit drugs are
di sm ssed.

2. To renedy its violation of Secs. 111.70(3)(a)l, 4 and 5, regarding
bargaining with individual enployes represented by the MPA, the CGty, its
officers and agents, and the FPC, shall imediately:

a. Cease and desist from

(1). Distributing notices of, and conducting, FPC
neetings for the purpose of collectively bargaining wth
i ndi vidual police officers represented by the MPA

b. Take the following affirnative action which the
Examiner finds will effectuate the purposes and policies of the
Muni ci pal Enpl oynent Rel ati ons Act:

(1). Notify police officers represented by the MPA by
posting and dissem nating the attached "APPENDI X A" in the
manner in which the Decenber 27, 1989, notice of the
January 4, 1990, FPC neeting was posted and di ssemni nated.
Wiere the Gty posts a copy of "APPEND X A', the Gty shall
take reasonable steps to assure that the notice remains
posted and unobstructed for a period of thirty days.

(2). Notify the Wsconsin Enploynent Relations
Conmi ssion within twenty days of the date of this Order
as to what steps the Gty has taken to conply with this
O der.
Dated at Madi son, Wsconsin, this 3rd day of April, 1992,

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By

Ri chard B. McLaughlin, Exam ner

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmission may authorize a comm ssioner or exam ner to make
findings and orders. Any party in interest who is dissatisfied with
the findings or order of a comm ssioner or examiner may file a witten
petition with the conmssion as a body to review the findings or order.

1/ Footnote 1/ found on page 15.
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If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the conm ssioner or exam ner was nmiled to the |ast
known address of the parties in interest, such findings or order shall be
consi dered the findings or order of the conmission as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe tine that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the
conmi ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinony. Such action shall be based on a review of the
evidence submtted. If the commssion is satisfied that a party in
i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it nmay extend the tinme another 20 days
for filing a petition with the conmi ssion.
APPENDI X A

NOTI CE TO POLI CE OFFI CERS OF THE A TY OF M LWAUKEE
REPRESENTED BY THE M LWAUKEE PCLI CE ASSOCI ATI ON

As ordered by the Wsconsin Enploynent Relations Conmmission, the Gty of

M | waukee, the Board of Fire and Police Comm ssioners for the Gty of M| waukee
and Chief of Police Philip Arreola, notify you as foll ows:

By

By

By

1. The City of MIlwaukee, the Fire and Police Comm ssion of
the Cty of MIlwaukee, and the Chief of the City of MIwaukee
Police Departrment will cease and desist from the distribution or
comuni cation of notices of Fire and Police Conm ssion neetings,
such as that issued in Decenber of 1989, which seek to collectively
bargain wth individual police officers represented by the
M | waukee Police Associ ati on.

2. Neither the Gty of MIwaukee, nor the Fire and Police
Conmi ssion of the Cty of MIwaukee, nor the Chief of the M| waukee
Police Departnent will seek to collectively bargain wth any
i ndividual police officer represented by the MIwaukee Police
Association, wunless that officer has been designated by the
M | waukee Police Association as its representative.

THE G TY OF M LWAUKEE

Name Title

Philip Arreola Chief of Police
THE M LWAUKEE FI RE AND PCLI CE COW SSI ON

Janmes F. Bl unmenberg Executive Director
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G TY OF M LWAUKEE (PCLI CE DEPARTMENT)

MEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

BACKGRCUND

The original conplaint, as amended and as clarified by the MPA's briefs
seeks the rescission of discipline inposed on Oficer dover; a cease and
desi st order precluding the Gty from"taking further steps to inplenment a drug
testing policy without prior collective bargaining with the MPA"'; and a cease
and desist order precluding the Gty from interfering in the relationship
between the MPA and its nmenbers. The MPA alleges that Gty violations of Secs.
111.70(3)(a)1l, 2, 4 and 5, Stats., ground the provision of such relief. The
conduct alleged by the MPA to constitute the alleged violations varied sonewhat
from pleading to proof. Essentially, the MPA focuses on two areas of conduct.
The first is a two-fold expansion, by the Gty, of its drug testing policy
regardi ng incunbent officers. The first expansion directly inpacts Oficer
d over, and focuses on an alleged change from a policy based on probabl e cause
to one based on reasonable suspicion. The second expansion is